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STATEMENT OF IDENTITY OF AMICI

Amici Curiae The American Society of News Editors, Associated Press 

Media Editors, Association of Alternative Newsmedia, Media Law Resource 

Center, National Association of Hispanic Journalists, PEN America, Radio 

Television Digital News Association, Reporters Without Borders, and Society of 

Professional Journalists (“Amici”), are media and journalism organizations with 

extensive experience working with and representing the interests of journalists, 

both in the United States and abroad.  A detailed description of each amicus is set 

forth in the Appendix. 

No counsel for any party authored this brief in part or in whole.  No party or 

party’s counsel contributed money that was intended to fund preparing or 

submitting this brief.  No person other than Amici, their members, and counsel, 

contributed money that was intended to fund preparing or submitting this brief. 

STATEMENT OF THE ISSUES 

1. Whether investigative journalists face increasingly dangerous conditions in 

El Salvador. 

2. Whether the Government violated the First Amendment by arresting, 

detaining and threatening to remove Petitioner in response to his journalism 

and while engaged in journalism, including by silencing and retaliating 
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against him, depriving his readers and listeners of his speech, and chilling 

the speech of others. 

SUMMARY OF ARGUMENT 

Amici urge this Court to review the decision of the Board of Immigration 

Appeals (the “Board”) dated October 17, 2018, and to stay petitioner’s removal 

while the Court does so. 

With leave from the Board, Amici appeared in the proceeding below and 

addressed two issues.  First, Amici explained the increasingly dangerous conditions 

faced by journalists in El Salvador, a subject on which Amici have particular 

expertise and experience, which was simply dismissed by the Board below.  

Second, Amici addressed the First Amendment considerations when a journalist is 

punished for his past work as a journalist, including an unfounded arrest at the 

precise moment he was reporting on a protest criticizing the Government.  This, 

too, is a subject on which Amici have particular knowledge and experience.  A 

copy of Amici’s brief before the Board is attached hereto as Exhibit A. 

Despite having appeared before the Board with its authorization, the Board 

failed to serve Amici with a copy of its October 17, 2018 ruling, such that Amici 

did not learn of the decision until seeing a news report on November 7, 2018.  

Accordingly, mindful of the fact that the Court is faced with an emergency petition 

and an emergency motion, and that Petitioner faces removal as early as the end of 
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this week, Amici file this short brief urging the Court to accept review and to stay 

Petitioner’s removal pending review.  Amici appear to highlight the increasingly 

dangerous conditions faced by investigative journalists in El Salvador and defend 

fundamental First Amendment principles that are at the heart of what they do.   

ARGUMENT 

I. The Board Improperly Dismissed Evidence About The Increasingly 
Dangerous Conditions Investigative Journalists Face In El Salvador. 

Amici have specialized expertise in the conditions journalists face around the 

globe.  Their members either work with journalists from countries throughout the 

world or they send their own journalists to report from those regions.  In both 

instances, ensuring the safety of their journalists is of paramount importance.  As a 

result, Amici closely monitor those conditions, and many of them issue formal 

reports describing the current state of those conditions. 

Below, Amici put before the Board a substantial body of evidence to 

demonstrate the increasingly dangerous conditions faced by journalists – especially 

investigative journalists like Petitioner – in El Salvador.  This included recent 

reports by (a) la Asociación de Periodistas de El Salvador, or APES, the 

organization of Salvadoran journalists; (b) amicus Reporters Without Borders; 

(c) the Committee to Protect Journalists; (d) the Knight Center for Journalism in 

the Americas; (e) respected non-press watchdog organizations like International 

Crisis Group and Freedom House; and (f) leading national and international 
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publications covering this issue on the ground.  These reports uniformly paint a 

brutal picture of the increasingly dangerous landscape for journalists in El 

Salvador, detailing a rising incidence of murders of and threats to journalists.  See

Exhibit A at 3-10. 

Inexplicably, the Board found it appropriate to ignore that evidence, 

relegating its “discussion” to a brief footnote.  Petition Ex. A at 5 n.4.  In so doing, 

the Board dismissed the substantial evidence submitted by Amici, finding that it 

could only rely on the official country report issued by the State Department.  Id.  

This is wrong as a matter of law, and it is exceedingly troubling that a Government 

tribunal (the Board) would deem it appropriate to consider only the prevailing view 

of the Government (the State Department’s general country report for El Salvador), 

while completely discounting the expertise of a host of journalism groups about the 

conditions faced specifically by journalists on the ground in El Salvador.   

That was plain error and should be reviewed, and reversed, by this Court.  

The determination the Board was supposed to make was whether Petitioner has 

made a prima facie showing of eligibility for such relief.  See Jiang v. U.S. Att’y 

Gen., 568 F.3d 1252, 1257 (11th Cir. 2009).  That determination is properly made 

on the basis of all the evidence available.  See id. at 1258 (granting petition and 

directing reopening of proceedings on basis of government reports and petitioner’s 

affidavits); Liu v. U.S. Att’y Gen., 359 F. App’x 993, 995 (11th Cir. 2010) (news 
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articles submitted by petitioner established that country conditions had worsened 

for Falun Gong practitioners in China).   

II. The Government’s Actions Raise Profound First Amendment Concerns. 

Amici also believe that the Government’s conduct in this case raises serious 

First Amendment issues, as explained in their brief below.  See Exhibit A at 10-15.  

These concerns warrant full review by this Court.  

Petitioner is not lurking in the shadows of society, hiding from officials, and 

evading detection.  To the contrary, he operated as a journalist openly in the United 

States for nearly a decade – first as a News Director and Co-Anchor for Radio 

Ambiente, and then through a news outlet he founded himself, Memphis Noticias.  

Only when his journalism began to report critically on the Government – in this 

case, the collaboration between local law enforcement (the Memphis Police 

Department) and federal officials (Immigration and Customs Enforcement), 

collaboration which had been officially denied – was he subjected to arrest, 

detention and threatened removal.  Indeed, his arrest and detention for more than 

eight months flowed immediately from his lawful coverage of a protest about that 

very collaboration.  Of particular concern, his arrest appears to be part of an 

ongoing pattern and practice of detaining and removing speakers critical of the 

Government, including its immigration practices.  See Exhibit A at 18-20.     
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While the Government is obviously free to enforce the laws, when it does so 

in this manner – doing nothing for a decade and then acting in response 

Petitioner’s journalism and at the precise moment he was reporting on a protest – 

the First Amendment is implicated.  Otherwise, the Government could easily 

misuse the enforcement of supposedly neutral laws to silence and punish views 

that Government officials find disagreeable.  Affording such unbridled discretion 

to Government officials is dangerous – not only for individuals directly involved 

like Petitioner, but in two additional and constitutionally-significant ways.  First, 

when the Government is permitted to use its enforcement powers in this fashion, 

listeners are deprived of valuable speech, as has been the case here for Petitioner’s 

audience in Memphis who are no longer informed by his reporting on important 

matters of public concern.  Second, when Government officials wield the awesome 

power of law enforcement to silence one critic, other speakers are chilled from 

speaking, for fear that the law – whether immigration laws or, for that matter, any 

other law – will be misused to punish them.  See, e.g., Lozman v. City of Riviera 

Beach, Fla., 138 S. Ct. 1945, 1949 (2018) (“the First Amendment prohibits 

government officials from retaliating against individuals for engaging in protected 

speech.”); Rossignol v. Voorhaar, 316 F.3d 516, 522 (4th Cir. 2003) (Wilkinson, 

C.J.) (“In suppressing [a journalist’s] criticism of their official conduct . . . , 

defendants did more than compromise some attenuated or penumbral First 
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Amendment right; they struck at its heart.”).  Here, Petitioner was arrested – the 

only journalist on the scene who was – while engaged in unquestionably lawful 

conduct of covering a protest.  See Smith v. City of Cumming, 212 F.3d 1332, 1333 

(11th Cir. 2000) (“The First Amendment protects the right to gather information 

about what public officials do on public property, and specifically, a right to record 

matters of public interest.”).  Indeed, the initial charges against him were 

immediately dropped. 

Such conduct inflicts a First Amendment wound on all of us – on Petitioner, 

on his readers and listeners, on others who would speak but for fear of Government 

reprisal, and on their readers and listeners.  Simply put, the First Amendment does 

more than endow a right on Petitioner – it also imposes a limit on what Congress 

and other government actors may constitutionally do.  See, e.g., Heffernan v. City 

of Paterson, N.J., 136 S. Ct. 1412, 1418 (2016) (“[T]he First Amendment begins 

by focusing upon the activity of the Government. . . .  The Government acted upon 

a constitutionally harmful policy whether [petitioner] did or did not in fact engage 

in political activity.”).  Thus, the right operates structurally:  It shields not only a 

speaker’s right to communicate his or her views, but also protects the right of 

readers and listeners to receive the information communicated, benefitting the 

populace at large and ultimately serving our structural ability to govern ourselves.  

See, e.g., Walker v. Tex. Div., Sons of Confederate Veterans, 135 S. Ct. 2239, 2246 
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(2015) (“[T]he Free Speech Clause helps produce informed opinions among 

members of the public, who are then able to influence the choices of a government 

that, through words and deeds, will reflect its electoral mandate.”); Board of Educ. 

v. Pico, 457 U.S. 853, 867 (1982) (plurality opinion) (“[T]he right to receive ideas 

is a necessary predicate to the recipient’s meaningful exercise of his own rights of 

speech, press, and political freedom.”).1

These weighty concerns were dismissed by the Board below, in part because 

it believed it lacked the authority to address them and in part because it lacked this 

Court’s expertise in this area.  See Petition Ex. A at 6.  But the message sent to 

journalists and speakers everywhere is unmistakable:  when a journalist is arrested 

while engaging in journalism disfavored by officials, was the only one of many 

journalists so treated, is detained for eight months, and faces removal to a country 

that is increasingly deadly for investigative journalists, the lesson to be drawn is 

that speech critical of officials will, one way or another, be punished.  That is 

intolerable from a First Amendment perspective and merits review by this Court.   

1 In contrast to certain other provisions of the Constitution, the free speech 
clause is not limited to “citizens” of the United States, or even to “the people.”  
Rather, it provides simply that “Congress shall make no law . . . abridging the 
freedom of speech.”  U.S. Const. amend. I.  Thus, it both protects Petitioner, see, 
e.g., Massignani v. INS, 438 F.2d 1276, 1278 (7th Cir. 1971) (“aliens fully enjoy 
our primary rights of free speech guaranteed by the First Amendment”), and 
restrains the Government for the benefit of all of us. 
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CONCLUSION 

For these reasons and those outlined in Petitioner’s Motion, Amici urge the 

Court to grant Petitioner’s Emergency Petition for Review and his Emergency 

Motion to Stay Removal Pending Appeal.   

Respectfully submitted,  

/s/ Seth D. Berlin  
Seth D. Berlin 
Jacquelyn N. Schell 
Ballard Spahr LLP 
1909 K Street, NW, 12th Floor 
Washington, DC 20006-1157 
Telephone: 202.661.2200 
Facsimile: 202.661.2299 
berlins@ballardspahr.com 
schellj@ballardspahr.com  
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APPENDIX: 
DESCRIPTIONS OF AMICI CURIAE 

Amicus curiae American Society of News Editors (“ASNE”), with some 

500 members, is an organization that includes directing editors of daily newspapers 

throughout the Americas.  ASNE changed its name in April 2009 to American 

Society of News Editors and approved broadening its membership to editors of 

online news providers and academic leaders.  Founded in 1922 as American 

Society of Newspaper Editors, ASNE is active in a number of areas of interest to 

top editors with priorities on improving freedom of information, diversity, 

readership and the credibility of newspapers. 

Amicus curiae The Associated Press Media Editors (“APME”) is a 

nonprofit, tax-exempt organization of newsroom leaders and journalism educators 

that works closely with The Associated Press to promote journalism excellence.  

APME advances the principles and practices of responsible journalism; supports 

and mentors a diverse network of current and emerging newsroom leaders; and 

champions the First Amendment and promotes freedom of information. 

Amicus curiae Association of Alternative Newsmedia (“AAN”) is a not-

for-profit trade association for approximately 110 alternative newspapers in North 

America, including weekly papers like The Village Voice and Washington City 

Paper.  AAN newspapers and their websites provide an editorial alternative to the 
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mainstream press.  AAN members have a total weekly circulation of seven million 

and a reach of over 25 million readers. 

Amicus curiae Media Law Resource Center is a non-profit trade 

association which counts as members about 140 media companies and 200 law 

firms practicing media law.  It presents conferences on media law globally, 

distributes newsletters and bulletins about media law and has sixteen (16) standing 

committees on substantive media law subjects. 

Amicus curiae The National Association of Hispanic Journalists

(“NAHJ”) is the largest organization of Latino journalists in the United States and  

dedicated to the recognition and professional advancement of Hispanics in the 

news industry.  The mission of NAHJ is to increase the number of Latinos in the 

newsrooms and to work toward fair and accurate representation of Latinos in news 

media.  Established in April 1984, NAHJ created a national voice and unified 

vision for all Hispanic journalists.  NAHJ has approximately 2,200 members, 

including working journalists, journalism students, other media-related 

professionals and journalism educators.  For more information please visit 

NAHJ.org or follow on Twitter @NAHJ. 

Amicus curiae PEN America, a non-profit organization based in New York, 

stands at the intersection of literature and human rights to protect open expression 

in the United States and worldwide.  It champions the freedom to write, 
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recognizing the power of the word to transform the world.  Its mission is to unite 

writers and their allies to celebrate creative expression and defend the liberties that 

make it possible.  PEN America’s free expression work includes advocacy to 

defend writers, journalists and protect free expression and press freedoms in the 

United States and around the world.  PEN America, founded in 1922, is the largest 

of more than 100 centers of PEN International.  PEN America’s membership of 

over 7,000 includes a nationwide community of novelists, journalists, editors, 

poets, essayists, playwrights, publishers, translators, agents, and other 

professionals. 

Amicus curiae Radio Television Digital News Association (“RTDNA”) is 

the world’s largest professional organization devoted exclusively to broadcast and 

digital journalism.  RTDNA members include local and network news executives, 

news directors, producers, reporters, photographers, editors, multimedia journalists 

and digital news professionals in broadcasting, cable and digital media, as well as 

journalism educators and students.  Founded as a grassroots organization in 1946, 

RTDNA works to protect the rights of broadcast and digital journalists in the 

courts and legislatures throughout the country, promotes ethical standards in the 

industry, provides members with training and education and honors outstanding 

work in the profession through the Edward R. Murrow Awards.  The Association’s 

members help shape the future of the journalism profession as it protects their 
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interests by advocating on their behalf and lobbying in their interest.  It defends the 

First Amendment, advocates for open government and freedom of information, and 

promotes diversity in newsroom staffing and coverage. 

Amicus curiae Reporters Without Borders, a 501(c)(3) non-profit 

organization is the US office of the global organization Reporters sans frontières 

(“RSF”), based in Paris, a world leading defender of freedom of information with 

more than 30 years of experience. Thanks to an international network of 

correspondents in 130 countries, 12 offices (Vienna, Brussels, Helsinki, Paris, 

Berlin, Madrid, Stockholm, Geneva, Taipei, Tunis, DC, London) and a 

consultative status at the UN and UNESCO, RSF is able to make a global impact, 

gather a great deal of on-the ground information, conduct major advocacy 

campaigns, and assist and defend news providers all across the world.  RSF has a 

significant interest in protecting freedom of expression and the ability of journalists 

to gather and report news – including by ensuring that journalists are free to 

exercise their profession reporting on important issues such as corruption and drug 

cartels without fear of physical violence or murder. 

Amicus curiae Society of Professional Journalists (“SPJ”) is the nation’s 

largest, most broad-based journalism association. SPJ is dedicated to encouraging 

the free practice of journalism and stimulating high standards of ethical behavior. 

Founded in 1909 as Sigma Delta Chi, SPJ promotes the free flow of information 
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vital to a well-informed citizenry through the daily work of its nearly 7,500 

members; works to inspire and educate current and future journalists through 

professional development; and protects First Amendment guarantees of freedom of 

speech and press through its advocacy efforts.
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